CURRENT TAXATION 


EDITOR: 


j. A. L. GUNN 
Volume 3 NOVEMBER, 1950 


THE LATE DR. J. P. HANNAN 


The accountancy profession has lost a valued friend in the 
passing of the late John Peter Hannan, LL.D., who died in Sydney 
on 15 October 1950. Dr. Hannan was a member of the Commonwealth 
Taxation Board of Review from 1931 until 1947. He brought to his 
high task a great knowledge of our taxation code and its multitudinous 
associated case law, a keen judicial mind unsullied by a breath of 
prejudice, and the unvarying kindness of the understanding heart. 


In 1946 his great work*A Treatise on the Principles of Income 
Taxation, was published. This was the thesis which gained for him 
that crowning honor, his Doctorate of Laws. No words of mine can 
add to the value of that work. It has received high praise from the 
judiciary both here and abroad. In far away Malta, the work played 
a notable part in the shaping of that island’s first Income Tax Act. 


Dr. Hannan was admitted to the New South Wales Bar when he 
retired from the Board of Review. In the Courts and in Chambers, 
he was rapidly reaching the forefront of his profession. 


Dr. Hannan was a member of the Commonwealth Committee on 
Taxation, which since February 1950 has been engaged in a study of 
the Australian income tax laws in the hope of recommending some 
degree of simplicity. The first fruits of these labours appear in the 
current Budget. If praise there be, full meed must go to our departed 
colleague, who will be sorely missed in the days to come. 


I shall close this humble tribute by borrowing from the closing 
passage of Trevelyan’s Life of Macaulay. Dr. Hannan, too, has left 
behind him the memory of a life every action of which was as clear 
and transparent as one of his own sentences. 
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THE 1950 STREAMLINED TAXATION ACT 


The Commonwealth Government’s plan to simplify our income 
tax laws was presented to Parliament in October, 1950. The main 
features of the plan are :— 

(a) The amalgamation of the income tax and social services 
contribution into a single levy. 

(b) The substitution of concessional deductions for concessional 
rebates. 

(ec) The introduction of a system of stepped rates applicable 
to both personal exertion and property incomes. (This is 
referred to hereafter as the Basic Tax.) ; and 

(d) The achievement of differentiation by the imposition of a 
further tax on property income only. 

It is intended that these reforms, which were based on recom- 
mendations of the Commonwealth Committee on Taxation, will apply 
to incomes derived by individuals during year of income ending June 
30, 1951. 


























The Basic Tax 


This is set out in Division A of Paragraph (2) of the Rating 
Resolution, and reads as follows :-— 
Division A.—Basic Rates of Tax and Contribution. 










The rate of income tax and social services contribution for every £1 of each 
part of the taxable income specified in the first column of the following table is 
the rate set out in the second column of that table opposite to the reference to 
that part of the taxable income :— 











SECOND 
| COLUMN 
Parts of Taxable Income n 

] | Rates 


First CoLUMN 











The part of the taxable income which— 
does not exceed £100 — én 
exceeds £100 but does not exceed £150 
exceeds £150 but does not exceed £200 
exceeds £200 but does not exceed £250 
exceeds £250 but does not exceed £300 
exceeds £300 but does not exceed £400 
exceeds £400 but does not exceed £500 
exceeds £500 but does not exceed £600 38 pence 
exceeds £600 but does not exceed £700 44 pence 


|} One penny 

| 

! 

! 
exceeds £700 but does not exceed £800 oi aa i 48 pence 

| 

i 


6 pence 
11 pence 
16 pence 
21 pence 
26 pence 











29 


32 pence 









exceeds £800 but does not exceed £900 52 pence 
exceeds £900 but does not exeeed £1,000 56 pence 
exceeds £1,000 but does not exceed £1,200 64 pence 
exceeds £1,200: but does not exeeed £1,400 72 pence 
exceeds £1,400 but does not exceed £1,600 80 pence 























exceeds £1,600 but does not exceed £1,800 i i 88 pence 
exceeds £1,800 but does not exeeed £2,000 a ig 96 pence 
exceeds £2,000 but does not exceed £2,400 aw me: 104 pence 
exceeds £2,400 but does not exceed £2,800 o. .s 112 pence 
exceeds £2,800 but does not exceed £3,200 5 Se me 120 pence 
exceeds £3,200 but does not exceed £3,600 a ay: 128 pence 
exceeds £3,600 but does not exceed £4,000 ip x 136 pence 
° exceeds £4,000 but does not exceed £4,400 a i 144 pence 
exceeds £4,400 but does not exeeed £5,000 Ey WL 152 pence 
exceeds £5,000 but does not exceed £6,000 # ee 160 pence 
exceeds £6,000 but does not exceed £8,000 a is 168 pence 
exceeds £8,000 but does not exceed £10,000 si ae 176 pence 
exceeds £10,000 ca ie 180 pence 
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The following is an example of the application of the Basie 
Rate :— 


Taxable income of year ended 30 June, 1951 — £820 
ee Tee ee ck gk Ok te ss 20 8 4 
poo ee ee ee oe ae Oe ws we 1 5 @ 
a - 0 ea ae ee Sb eae 2 510. 
ae Cee Ger es Ge ea cc kk cs ce RR ee es ee ll CO 
ee ee ff e a 3 6 8 
—~— - ee Ge © ee Oe it SP ae Bae. «ws <s ‘ es. 8 
os — vs a wey ct. ae ee 100 at 26d. .. ,, .. : 10 16 8 
Thus, the tax on the first .. .. .. .. 400 is... 22 
ae ae eee ee ee 100 at 32d. ;: 13 6 
- oe) ae - o> di, adey “mle tate “ex ae oe ee eo mts 15 16 
” ”» 7 “= a a oe a ee 06 Gee oo me Ke 18 6 
- ae aot Tae ee ole coe iF & eee 20 0 


Thus, the tax on the first .. .. .. .. @0Ois .. .. .. .. 20 | 
Tax on the balance of .. a eee Co f ree 4 6 


Tax payable on a taxable income of .. 


, 


| Sea . £94 6 
Rounded up to .. £94 7 0 
—_— 


Notwithstanding that the above sum could be worked out by a 
second-form schoolboy as opposed to the previous arithmetical formula 
which would require the talents of a member of the third form, 
nevertheless, stated in the above manner, it is a longwinded and 
clumsy affair. As Cicero would say, it’s nothing to write home about. 
But be of good cheer, gentle reader, you need never look at the above 
formula again. The whole story of the Basic Tax is contained in the 
following compact table, which will be printed on the reverse side of 
all notices of assessment so as to enable ‘‘most taxpayers’’ (the 
cynical ‘‘most’’ is the Treasurer’s) to check their liability. 

Basic TAX AND CONTRIBUTION 


Total Taxable Income Column 3 
Tax and Con 


Column 1 | Column 2 tribution on 
Not less Not more amount set out | 
than— than— in Column 1 


Column 4 


Tax and Contribution on 
Remainder of Taxable Ineome 


£ £ 
Nil 100 
100 150 
150 200 
200 250 
250 300 
300 400 
400 500 
500 600 
600 700 
700 S00 
800 900 
900 1,000 
1,000 1,200 
1,200 1,400 
1,400 1,600 
1,600 1,800 
1,800 © 2,000 
2,000 2,400 
2,400 2,800 
2,800 3,200 
3,200 3,600 
3,600 4,000 
4,000 4,400 
4,400 5,000 
5,000 6,000 
6,000 8,000 
8,000 10,000 
10,000 — 


ld. on each £1 

6d. on each £1 in excess of £100 
lid. on each £1 in excess of £150 
16d. on each £1 in excess of £200 
21d. on each £1 in exeess of £250 
26d. on eaeh £1 in exeess of £300 
32d. on each £1 in excess of £400 
38d. on each £1 in excess of £500 
44d. on each £1 in exeess of £600 
48d. on each £1 in exeess of £700 
52d. on each £1 in excess of £800 
56d. on each £1 in excess of £900 
64d. on each £1 in excess of £1,000 
72d. on each £1 in excess of £1,200 
80d. on each £1 in excess of £1,400 
88d. on each £1 in excess of £1,600 
96d. on each £1 in excess of £1,900 
104d. on each £1 in excess of £2,000 
112d. on each £1 in excess of £2,400 
120d. on each £1 in excess of £2,800 
128d. on each £1 in excess of £3,200 
136d. on each £1 in excess ef £3,600 
144d. on each £1 in excess of £4,000 
152d. on each £1 in excess of £4,400 
160d. on each £1 in excess of £5,000 
168d. on each £1 in excess of £6,000 
176d. on each £1 in excess of £8,000 
180d. on each £1 in excess of £10,000 


CODPDDRODODBDOROOCRWOHR 


FAFEFEFEEFFHAFEFEFEFF FEF 4+ 44-444 


oO 
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Further Rates of Tax and Contribution on Taxable Income 
Derived from Property 


Division E of the Rating Resolution provides as follows :— 

‘*The further rate of income tax and social services contribution 
for every £1 of each part of the taxable income derived from property 
specified in the first column of the following table is the rate set out 
in the second column of that table opposite to the reference to that 
part of that taxable income: 


First Column. Second 
Parts of Taxable Income Derived Column. 

from Property Rates 

The part of the taxable income derived from property which— 

exceeds £100 but does not exceed £1,000 rar 8 pence 
exceeds £1,000 but does not exceed £4,000 16 pence 
exceeds £4,000 but does not exceed £6,000 8 pence 

exceeds £6,000 but does not exceed £10,000 4 pence 


Under the previous Rating Act, separate pane ere rates of tax 
were prescribed for personal exertion and property incomes. Where 
the taxable income was derived partly from personal exertion and 
partly from property sources, the rates appropriate to the total taxable 
income were applied to the personal exertion and property components 
of that total income. 

The new system is quite different. Every taxable income, whether 
it consists of (a) personal exertion income, (b) property income, or 
(ce) both personal exertion and property income, is taxed at the Basic 
Rate. 
Where the taxable income consists wholly or partly of property 
income, the further tax contained in Division E is applied to the 
property income only. 

The first problem is to find a shorthand name for the tax on 
property income. In departmental circles it is known as the ‘‘blister.’’ 
I prefer to call it a ‘‘cyst.’’ A blister consists of a watery substance, 
but a sebaceous cyst contains odoriferous secretions of the sweat gland. 
I believe if every reader formed the habit of calling it the property 
cyst it would hasten the death of this outworn monstrosity. However, 
the political thrones and powers have decreed that the cyst shall 
remain for the time being, and shall conform broadly to the previous 
differentiation in the rates of income tax on personal exertion and 
property incomes. It therefore became necessary to devise some plan 
that would enable the cyst to be borne with the minimum of incon- 
venience. 

In my opinion, it would have haies much simpler to have preserved 
differentiation by granting a deduction in respect of income from 
personal exertion, in conformity with the United Kingdom system, 
and by levying a higher Basic Tax on the remainder of the taxable 
income. But this plan has a practical objection. It would have meant 
a personal exertion deduction in the case of approximately 90 per 
cent. of taxpayers, whereas Division E will apply only to the relatively 
few taxpayers who derive income wholly or partly from property. 

The first point to observe is that where the Basic Tax is payable 
and the taxable income from property is £100 or less, no further tax 
is payable on the property income, irrespective of the amount of the 
total taxable income. For example, if a taxpayer’s total taxable 
income were £10,000, consisting of £9,900 personal exertion income 
and £100 income from property, the Basie Tax is £5,621 13s. 4d. 
(rounded down to £5,621 13s.), vide the above table. The property 
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tax will be nil. As Australian President of the Society of the Unde- 
serving Poor (membership of which is conditional upon the possession 
of a large personal exertion income and little income-producing 
property), this plan strongly appeals to me. Its adoption will remove 
the property tax from thousands of assessments of composite incomes 
where the property component is £100 or less. 

The following table, prepared by the Treasurer, sets out in a 
simplified form the further rates of tax on property incomes :— 


Taxable income Column 3 

from property Further tax on Column 4 

taxable income Further tax on remainder of 
set out m taxable income from property 
Column 1 


Column 1 Column 2 
Not less Not more 
than— than— 
£ £ & « €. 
100 Nil 
100 1,000 Nil 8d. on each £1 in excess of £100 
1,000 4,000 30 0 0 16d. on each £1 in excess of £1,000 
4,000 6,000 230 0 0 8d. on each £1 in excess of £4,000 
6,000 10,000 296 13 4 4d. on each £1 in excess of £6,000 
10,000 upwards 363 6 8 (no rate on excess over £10,000) 











In the range of property income up to £1,000, no further tax is 
payable on the first £100. Thus, if the taxable income from property 
is £1,000 the property tax thereon is £900 at 8d. in £ = £30, vide above 
table. As will be seen later, the further tax is not payable unless the 
total taxable income from property or from both personal exertion 
and property exceeds £400. 

Where the property income exceeds £1,000, the property tax may 
be readily calculated by reference to the above table. 


EXAMPLE 
Taxable income derived wholly from property = £4,100 
Basic tax— 
£4,000 vide Basic Tax table .. .. .. .. £1,468 6 8 
eee ae Seem MRR as sc oe Se! Tee 60 0 
ne SES EG S 
Property tax— 
£4,000 vide property table... .. .. .. .. 230 


eee be ee ow Oa ee wel 3 
233 6 8 


£1,761 13 4 


i 
Rounded down to ja “ae. 20 Se Se eae ae See 
s cases 


Minimum Taxable Income 
*aragraph (3) of the Rating Resolution provides that neither 
the Basic Tax nor the property tax is to be imposed where the total 
taxable income of an individual is £104 or less. 
There is no provision for marginal relief where the total taxable 
income slightly exceeds £104. The Basic Taxes payable on the marginal 


incomes are :— 
d. 


8s. 
OS ee re eT ee 
5 at 6d. in £ a ee ee. 
ee ce <u. ae tie Gan las ee eee 
.. ll 4= 


Supplement to The Australian Accountant—November, 1950 





CuRRENT TAXATION November, 1950. 








In the ease of a total taxable income of £105, the customary 
marginal relief would yield a tax of 10s., i.e. one-half of the taxable 
income in excess of £104. The actual tax is 1ls. The additional tax of 
1s. does not warrant the insertion in the Rating Act of a marginal 
relief provision. 

In the case of taxable incomes of £105 and over, the actual tax 
is less than that which would be yielded under the customary marginal 
relief provisions. 

Where the total taxable income of an individual is £400 or less, 
the income is subject to the Basic Tax, but the property component, 
if any, is not subject to the property tax. 

Paragraph (5) of the Resolution provides that where the total 
taxable income does not exceed £1,000, the amount of property tax 
payable must not exceed 12d. for every £1 by which the total taxable 
income exceeds £400. This is referred to hereafter as the marginal 
property rate. 

EXAMPLE 1] 


Where a taxpayer derives a taxable income of £600 wholly from 
property, the property tax, but for paragraph (5), would be :— 


£100 . ae ee ee eee ee ee Nil 
500 at 8d. in £ ae ee a ; ae « ——- Boas & 


£600 ues Sea es gen ae ele | ere Fan ot £16 13 4 


However, the marginal popenly tax is £10— 
Total taxable income .. . £600 
ce ae Ge ss de am shan 


Actual property tax payable .. .. £200 at ls. in £=— £10 
EXAMPLE 2 


Personal exertion income .. .. .. £100 
Property income .. .. .. .. «.. 500 


Taxable income tel. eek’ acs. Meat 0 acigs A 


Marginal property tax— 
Taxable income et, ete Ga | oa 
Deduct ee a a ee 400 


Actual property tax payable os as £200 at 1s. in £= £10 


If the marginal property tax did not exist, the property tax 
payable in the second example would have been £400 (£500 — £100) 
at 8d. in £ = £13 6s. 8d. 

The property tax and the marginal property tax merge at the 
point where the total taxable income (wholly derived from property ) 


reaches £1,000 :— 
Property tax £900 (£1,000 — £100) at 8d. in £ oe 


Marginal property tax £600 (£1,000 — £400) at ls.in£.. £30 


The position may be conveniently summarised as follows :— 

(a) The Basic Tax applies to all taxable incomes in excess of 
£104. 

(b) Where the total taxable income is £105 or more, the Basie 
Tax applies to the whole of the taxable income. 

(c) Where the taxable income from property is £100 or less no 
property tax is payable. This is so irrespective of the 
amount of the total taxable income. 
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(d) Where property tax is payable, no property tax is levied 
on the first £100 of property income. 

(e) No property tax is payable where the total taxable income 
is £400 or less. 

(f) In the range of incomes between £400 and £1,000 the 
property tax is limited to an amount calculated at the rate 
of 12d. in £ on the excess of the total taxable income over 
£400. 

It will be readily seen that the description of ‘‘streamlined’’ is an 
exaggeration in the case of incomes consisting wholly or partly of 
property income. This will remain so until either property income is 
taxed at a uniform flat rate with a reasonable exemption (as is the 
ease in Canada), or until the cyst is removed altogether (as is the case 
in the United States of America and New Zealand). 

The new tax will be further discussed and illustrated in the next 
issue of Current Taxation when dealing with the new concessional 
allowances. 


PAYMENTS BY PRIVATE COMPANY FOR THE 
INDIVIDUAL BENEFIT OF ANY OF ITS 
SHAREHOLDERS 


In December 1939 A. Pty. Ltd., a private company, bought a 
property comprising a large house and 14 acres of land. The purchase 
price was £11,000, and the transaction was financed to the extent of 
£9,500 by a mortgage loan on the security of the property, the title 
to which was duly registered in the name of the company as proprietor 
thereof. The house was furnished by the company at its own expense, 
and in March 1940 was let to the taxpayer, who, with his wife, owned 
9,980 out of 10,000 issued shares of the company. The amount of rent 
was fixed by directors’ resolution at £624 per annum. The income and 
outgoings of the company for the relevant year in connection with the 
property were as follows: 

Rent ‘a a Ge _ a ; 

Accounting fees and bank charges (proportion) .. 

Interest ae ae ; a 
Rates and taxes 
Depreciation 
Upkeep of garden 
Insurance » 
Repairs 

1,233 


Surplus of outgoings ete. over income ies ‘a .. £609 


The Commissioner treated each of the items included in the 
aggregate of £1,233 as being a payment by the company ‘‘for the 
individual benefit’’ of the taxpayer within the meaning of s. 108 (1), 
and treated the rent, £624, not as assessable income of the company, 
but as a partial reimbursement by the taxpayer of the amounts total- 
ling £1,233. In this view, the Commissioner included the difference 
of £609 in the taxpayer’s assessable income for the relevant year as a 
deemed dividend under s. 108. Upon objection and reference to the 
Board of Review (C.T.B.R. Ref. No. M.3/1948), held: 

(1) Accounting fees, bank charges, interest, rates, taxes, insur- 
ance, and repairs, totalling £696. These payments were made for the 
benefit of the company and not for the individual benefit of any share- 
holier. ‘‘The house and land at X was clearly the property of the 
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company—a separate legal entity. This was not, and could not be, 
disputed by the Commissioner. There can be no doubt, in our opinion, 
that the section is not intended to strike at payments made by a com- 
pany in discharge of obligations incurred by it for its own benefit, for, 
as Mr. M. (for the taxpayer) pointed out, failure by a company to 
make payments of this kind would result, sooner or later, in the 
liquidation of the company or in loss or deterioration of its assets— 
possibly involving the loss of at least part of the capital invested by 
the shareholders and cessation or diminution of income. In the final 
analysis such payments would, of course, be for the benefit of all the 
shareholders qua shareholders, but it seems to us that for a payment 
to be for the individual benefit of a shareholder it must be divorced 
from the obligations of the company incurred for its own benefit and 
must be paid for the benefit of the individual shareholder, that is for 
his own personal benefit. In this case, we think that the payments 
made by the company in respect of accounting fees, bank charges, 
interest, rates, taxes, insurance, and repairs were made for the benefit 
of the company and not for the individual benefit of any shareholder.’’ 
Per Messrs J. A. Nimmo and R. A. Cotes. 


(2) Depreciation, £217. Depreciation is not a ‘‘payment’’ in the 
ordinary meaning of that word as it is used in s. 108. 


(3) Upkeep of garden, £320. This sum was spent not for the 
benefit of the company, but for the personal benefit of the taxpayer. 
‘*The fact that the company, and not the taxpayer, paid the wages 
to the gardener is not by any means conclusive in the matter. Section 
108 could have no application unless the payments had been made 
by the company, and, in our opinion, it is immaterial whether or not 
the payments followed on the engagement of the gardener’s services 
by the company itself. It is necessary to look at all the relevant facts 
and determine therefrom for whose benefit the payments were made. 
In this case there was no lease agreement in respect of the tenancy, 
and there was no record of any conditions other than those set out in 
the resolution of directors, which simply stated that the property was 
to be let to Mr. A. at an annual rental of £624. It is not usual for a 
property owner, in the absence of specific arrangements, to hold him- 
self responsible for maintaining the garden of a property let by him, 
except, possibly, in the case of a property consisting of flats with a 
garden for the common use of all tenants. Tenancy of a property 
involves exclusive possession by the tenant, and in this case that 
property included not only the house but the garden surrounding it. 
The upkeep of the garden involved a recurring expense incidental to 
the occupation of the property, and as such the tenant, in the absence 
of special arrangements, would have been responsible. The property 
in this case was let to the taxpayer, and we think that the moneys 
spent by the company for the upkeep of the garden were paid, not 
for the benefit of the company, but for the personal benefit of the 
taxpayer, who, as occupier of the property, derived the pleasure which 
a well-kept garden affords.”’ 

In the result of the above findings, the sum of £609 added to the 
taxpayer’s assessable income by the Commissioner was reduced by the 
Board to an amount of £320. 

In the separate reasons for decision of the Chairman, Mr. H. H. 
Trebilco, who agreed with the findings of his colleagues, there are 
some highly instructive observations on certain words and phrases 
contained in s. 108 (1): 
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**5. It is significant that s. 108 does not, as does s. 109, contain 
a provision that an amount deemed by it to be a dividend ‘shall not 
be an allowable deduction’ to the company. But upon a thorough con- 
sideration of the purpose of the section, I think the reason for this is 
apparent. The section is designed to deal with amounts which repre- 
sent ‘distributions of income’. An amount which comes, for instance, 
within s. 51, should not be regarded as a distribution of income. Only 
net income can properly be regarded as the subject of distribution. 
Any amount properly deductible in arriving at net income should not 
be regarded as representing a distribution of income. On this view, 
there is no clash between ss. 51 and 108 and no need in the latter for 
prohibition of an allowable deduction, because the amount deemed by 
it to be a dividend would never, in any event, be an allowable deduc- 
tion under s. 51. The same applies to deductions under other sections 
which are proper in arriving at net income, such as rates, taxes, 
repairs, ete. 

**6. According to the Shorter Oxford English Dictionary, the 
word ‘represent’ has a large variety of meanings, most of which are 
quite inappropriate to the context of s. 108. The appropriate meaning 
appears to be that which appears amongst others in the classification 
numbered (7), viz. ‘To be the equivalent of or to correspond to’. 

‘*7. ‘Income’, appearing in the expression ‘distributions of in- 
come’, undoubtedly means income of the company. The payment by 
the company must be the equivalent of or correspond to a distribution 
of the company’s own income. It need not be in form a distribution of 
income, but it must be the equivalent of one. It is to be noted that the 
payment is not to represent a receipt of income by the shareholder, 
but a distribution of income by the company.”’ 

The above case did not deal with the company’s assessment, but 
it would appear to follow from the Board’s reasons for decision that, 
as owner of the property, the rent paid to it, £624, was assessable in- 
come of the company, and that it was entitled to a deduction of the 
sums paid for interest ete., totalling £696, together with an allowance 
for depreciation of furniture and other articles used in gaining its 
assessable income. It would not be entitled to a deduction of the sum 
of £320 paid for the upkeep of the garden. 


ASSETS, INCLUDING TRADING STOCK, SOLD BY 
PERSON WHO WAS NOT “CARRYING ON” BUSINESS 


On 26 April 1945, A., the owner of a grocery business, entered 
into a contract with §., pursuant to which A. agreed to sell the busi- 
ness to 8S. By agreement dated 15 May 1945, S., of the first part, S. 
trustees (the trustees of certain property conveyed to them by S.), 
of the second part, and A., of the third part, it was agreed that the 
said contract should be construed as if the S. trustees were party 
thereto in substitution for S. On 16 May 1945 a company was incor- 
porated with a capital of £5,000, all the shares of which were held by 
trustees. By agreement dated 16 May 1945, between the S. trustees 
and the company, the trustees agreed to sell to, the company the 
stock, fittings, and goodwill of the said business at a stated price. The 
purchase price on the sale by the S. trustees to the company was 
£5,000 more than the purchase price on the said sale by A. to the 
S. trustees, and represented an increase of £1,612 10s. in respect of 
the stock, an increase of £2,287 10s. in respect of the plant and 
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fittings, and an increase of £1,100 in respect of the goodwill. The 
purchase by the S. trustees from A. was completed after business 
hours on 15 May 1945, and the purchase by the company from the 
§. trustees was completed before business hours on 16 May 1945. The 
N.Z. Commissioner included the sum of £1,612, being the increase in 
price of the said trading stock, in the assessable income of the 
S. trustees. Held, the sum of £1,612 was not assessable, as the trading 
stock did not answer the description of an asset of a business ‘‘ carried 
«on’’ by the S. trustees within the meaning of s. 16 (7) of the New 
Zealand Act. (S. Trustees v. C. of T. (N.Z.) (1950), (11 September 
1950).) : 
It is considered that the above plan would fail under the Common- 
wealth Act, in view of the provisions of s. 26 (a), the equivalent of 
which do not appear in the New Zealand Act. The S. trustees undeni- 
ably bought the assets of the business, including the trading stock, 
for the express purpose of profit-making by immediate sale to the 
company, a separate legal entity. Nevertheless, the decision reveals 
that s. 36 (1) of the Commonwealth Act, which is comparable with 
s. 16 (7) of the New Zealand Act, does not apply to a sale of trading 
stock or other assets unless they were ‘‘assets of a business carried on 
by’’ the vendor. As pointed out by Dixon, J., in Premier Automatic 
Ticket Issuers Ltd. v. F.C. of T. (1933), 50 C.L.R., at p. 298, the 
alternative ‘‘carrying on’’ or ‘‘earrying out’’, as used in s. 26 (1), 
appears to cover, on the one hand, the habitual pursuit of a course of 
conduct, and, on the other, the carrying into execution of a plan or 
venture which does not involve repetition or system. The ‘‘carrying 
on’’ of a business, in general, implies a repetition of acts and excludes 
an isolated transaction (Smith v. Anderson (1880), 15 Ch. D. 247, 
per Brett, L.J., at p. 277; C. of T. (N.Z.) v. Miramar Land Co. Ltd. 
(1906), 26 N.Z.L.R. 723; I.R. Comrs. v. South Behar Railway Co. Ltd. 
(1923), 12 T.C. 657, per Lord Sumner at p. 711; Kirkwood v. Gadd, 
[1910] A.C. 422, at p. 424). It is clear that in the instant case the 
course of the transactions show conclusively that the S. trustees had 
no intention of carrying on the business of grocers, or of buying and 
selling businesses. The intention of the S. trustees was, beyond doubt, 
that the business should go to the new company as directly as possible. 
It could not be seriously suggested that during the few hours over- 
night when the S. trustees owned the business there was any ‘‘repeti- 
tion of acts’’ on their part which would indicate that they were carry- 
ing on a business. In this view, s. 36 (1) would have no application 
to such a transaction, with the result that the profit, if any, on sale 
would require to be calculated in accordance with the actual sale price 
and not necessarily at market value as provided by s. 36 (8). 


TRAVELLING EXPENSES FROM RESIDENCE TO BUSINESS 


The taxpayer, a resident of Vancouver, owned considerable 
farm lands in Saskatchewan, and, in 1946, travelled to where the 
farm lands were located to transact business with respect thereto. 
He claimed a deduction of the sum paid by him for travelling 
expenses, an allowance of which under the Canadian Act is limited 
to “the entire amount expended for meals and lodging while away 


’ 


from home in the pursuit of a trade or business’’. Held, taxpayer’s 
claim disallowed, as the Canadian provision applies only where the 
taxpayer has to travel from place to place in the performance of 
his duties (De Wolf v. Minister of Nat. Rev. (1950), 2 Can. Tax 
A.B.C. 199). 
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EXCESS COST OF ACCOMMODATION INCURRED BY 
EMPLOYEE THROUGH BEING OBLIGED TO LIVE 
NEAR HIS PLACE OF EMPLOYMENT 


The taxpayer, an employee of an English Water Board, was 
required to live near his work. His duties continued after office 
hours at his residence, where his employer had installed a telephone. 
The taxpayer claimed a deduction of the excess cost of living near 
his work over the cost he would have incurred had he been free 
to choose accommodation elsewhere. Held, that the deduction 
claimed was inadmissible under the English Act (Bolam v. Barlow 
(1949), 31 T.C. 136). 


LEGACY TO EXECUTOR 


H appointed A and B executors of his will. He bequeathed 
to A and B £400 each “in lieu of all commission”. A objected to 
the inclusion in his assessable income of the sum of £400 received 
by him under the will of H. Held, the legacy was assessable income 
(C.T.B.R. Ref. No. M.56/1949). 

The Board of Review No. 2 quoted the following extract from 
Halsbury’s Laws of England, 2nd ed., vol. 14, para. 656, relating 
to legacies to executors: 

“The presumption is that a legacy to a person appointed 
executor is given to him in that character and is attached to the 
office, and it is incumbent on him to show something in the nature 
of the legacy or other circumstances arising on the will, to rebut 
that presumption. Where in the gift the testator has designated 
the executor-legatee as a friend or as a relation or where the legacy 
is expressed to be given as a mark of respect or as a remembrance, 
the presumption is rebutted.” 

The Board pointed out that there was nothing in the will to 
rebut the presumption referred to in the above extract. 

Later the Board said: 

“10. If the late Mr. H had not used in his will the words ‘in 
lieu of all commission’ it is quite possible that the Commissioner 
would not have sought to tax the legacy. The view might have been 
taken that the legacy was receivable merely upon the performance 
of acts which indicated the acceptance of executorship without 
relation to services subsequently to be rendered. Some colour is lent 
to this possibility by what appears in Gunn’s Commonwealth Income 
Tax Law and Practice, 2nd ed., in para. [380] on p. 242. The de- 
cision might have been, in such circumstances, that the bequest 
was a ‘conditional gift and not a payment for services rendered’. 
But the fact is that the testator attached to the legacy to each 
executor the qualification ‘in lieu of all commission’ and it is neces- 
sary to decide what significance should be given to those words. 

“11. It would seem that if the testator had expressed the lega- 
cies to be ‘by way of commission’, little doubt would have been felt 
as to their assessability as income. But instead of this, he used the 
words ‘in lieu of all commission’. According to the Shorter Oxford 
English Dictionary ‘in lieu of’ means ‘in the place, room or stead 
of’. To say, therefore, that an executor shall be paid £400 in lieu 
of all commission means that he shall be paid that sum in place of 
or instead of commission. Commission, no doubt, if receivable, 
would have been in respect of services rendered, and it is only 
reasonable to assume that what is paid ‘instead of’ or ‘in the place 
of’ commission is paid for the same thing. 
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“12. In our opinion, therefore, the legacy was more than a ‘con- 
ditional gift’ and was intended to represent remuneration to the 
executors for their services. As such, it is, in our opinion, part of 
the gross income of the taxpayer for the purposes of s. 25 (1) (a) 
and is also a benefit given or granted to him in respect of or for or 
in relation directly or indirectly to services rendered by him within 
the meaning of s. 26 (e).” 


A TAXPAYER MAY HOLD CERTAIN SHARES AS TRADING 
STOCK AND OTHERS FOR INVESTMENT PURPOSES 


The taxpayer company was incorporated in 1927 and its capital 
was owned by K and his mother. During the whole of its active 
existence the taxpayer carried on the business of a money lender. 
At first, finance was partly found by way of bank overdraft which 
was secured by the deposit of certain shares (including parcels 
A, B, C, D, and E) belonging to K. The taxpayer prospered, and by 
1940, and before, it was in a position to finance its business from 
its own resources. By that time, K had become indebted to the 
taxpayer company in a considerable sum. In 1940 it was decided 
that the taxpayer’s reserves ought not to be left exclusively in the 
form of a debt owing by K, and it therefore bought from K the 
parcels of shares A, B, C, D, and E which had been used to secure 
its overdraft. It was found as a fact by the General Commissicners 
that these purchases from K “were made with the object of finding 
an investment for a portion of the company’s reserves and not with 
the intention of dealing in the stocks and shares”. It was further 
found that down to 1940 the taxpayer’s business was exclusively 
that of money lending. Three years later, i.e. in 1943 and onwards, 
the taxpayer extended its business to dealing in shares, which it 
was authorised by its memorandum of association to do. The profits 
from these share dealings were admittedly assessable. K died in 
May 1945. The company went into voluntary liquidation in July 
1946. During 1944, 1945, and 1946 parcels A, B, C, and D acquired 
from K were disposed of, all yielding a surplus. The reasons for 
disposal, as found by the General Commissioners, are stated below: 

Parcel A.—‘K had been intimately concerned with the manage- 
ment of A but the control of the company had changed, whereupon 
it was decided not to continue to hold the shares of this company.” 

Parcels B and C.—“‘After the death of K, it was decided that 
these shares were not suitable investments and these shares were 
accordingly sold.” 

Parcel D.—The surplus arose from distributions by the liqui- 
dator of D. 

Parcel E.—Unsold. 

Notwithstanding these findings, the General Commissioner held 
that the surpluses on disposal of parcels A, B, C, and D were profits 
of the taxpayer’s trading for income tax purposes. The taxpayer 
appealed to the English High Court. Held, reversing the decision 
of the General Commissioners, the surpluses were not assessable. 
(The Dunn Trust Ltd. (in liq.) v. Williams, 14 July 1950.) 

“First of all, we have the definite finding that these shares were 
purchased in 1940, not with the intention of dealing in these stocks 
and shares, but with the object of finding a permanent investment 
—or at least, the word ‘permanent’ is not used, but an investment 
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of a portion of the Company’s reserves. Now, that finding of the 
Commissioners undoubtedly involves this, that that object and 
that intention must have been departed from, but there was no 
evidence to show how or when or by whom it was departed from, 
and I have the greatest difficulty in discovering how or when or by 
whom the Commissioners decided that that change of object, and 
that change of intention, had been effected. That is the first thing. 

“The finding that these stocks or shares had been purchased 
with that object seems to me to be a finding which, in order to 
justify the conclusions of the Commissioners, must have beer fol- 
lowed by a further finding that at some time, in some manner, by 
some operation or other, the object had been reversed and the in- 
tention fundamentally altered. 

“So far, I have found it very difficult to discover upon what the 
Commissioners can have based the decision that the realisation of 
these shares produced profits out of the trading of the Company. 
Then, when I look at the statement of the sales which resulted in 
producing the profits which have been held to be the subject of tax, 
I find, as I have already stated in passing, explanations given as to 
why and how and for what purpose these shares were sold; and I 
find that the purposes indicated are quite inconsistent with the 
purposes which should animate those who direct the fortunes of a 
trading company when they are effecting sales of that company’s 
stock in trade, be it investments or be it any other kind of property, 
because I find that the Commissioners go out of their way to state, 
not that the securities were disposed of ih the ordinary course of 
business or because they thought that that would produce a desir- 
able profit, or because they thought that it was a trading operation 
which was financially beneficial to the Company; but I find the 
statement that they were disposed of under the circumstances which 
are set out in the Case. 

“These circumstances were as follows: Firstly, in one case, Mr. 
Kerman ceasing to be associated with the management of the 
Company whose shares were in question, and that the control had 
changed, ‘whereon it was decided’ (presumably by the Board of 
Directors, or by the Managing Director) ‘not to continue to hold 
the shares of the Company’. That seems to me to be a statement 
which is almost a direct negative of the ordinary and inevitable and 
common form motive which actuates the mind of those who are 
dealing with the stock in trade of a trading company. 

“Then, with regard to certain other investments, another block 
of these holdings, the Case says: ‘After the death of Mr. Kerman, it 
was decided that these shares were not suitable investments’—not 
that they could be productively sold, or turned to good account by 
being sold at a profit, but that they were not ‘suitable investments’, 
which I agree is an ambiguous expression—‘and these shares were 
accordingly sold’—‘ accordingly’. 

“Finally, the last item was the small sum received on the 
liquidation of the Chosen Corporation, which was of no significance, 
because that was a sum which the Company had no option to refuse, 
and which came to it, so to speak, without any active decision on 
the part of the Company. 

“Now, when I find that it was proved that they were acquired, 
not as stock in trade, and when I find that the sale of them has got 
to be elaborately explained, on grounds quite other than the ordin- 
ary grounds which actuate a company to sell its trading stock, I am 
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driven to the conclusion that we have here something in the nature 
of a non sequitur. In my judgment, anyone who read this case 
down to the end of*the second clause, which sets out the various 
facts admitted or proved, would think that the whole colour and 
frame and purport of the case led inevitably to the opposite conclu- 
sion to that at which the Commissioners have arrived. 

“The statements at the end of sub-clause (14) about the circum- 
stances in which the securities were disposed of seem to me to be 
utterly inconsequent and to have nothing at all to do with the 
matter if the conclusions which the Commissioners have reached 
are the right conclusions, but on the other hand, they are very far 
from being inconsequent or irrelevant if the right conclusion is the 
one to which all the circumstances set out in the case would seem 
to point. 

“It was pointed out by Mr. Talbot, to whose interesting argu- 
ment I am deeply indebted, that there was a contention on behalf 
of the Crown (which is really nothing more than a submission that 
the Crown was right) that the securities in question had become 
part of the trading stock of the Company, and were for disposal 
whenever the Company deemed the conditions to be favourable, and 
that, in substance, is what the Commissioners have decided; but 
the facts, that is to say, the circumstances in which the shares were 
purchased, seem to me to throw not one ray of light upon the truth 
and substance of that submission. 

“T agree that, but for those indications, it rather looks as though 
the Commissioners might very well have reached either conclusion, 
that is to say, they might have regarded these stocks either as stock 
in trade or as fixed capital; but when they have gone out of their 
way, as far as I can read the Case, pointedly to indicate the grounds 
upon which they could have reached the other conclusion, I cannot 
help feeling that in this case, somehow or another, the minds of 
the General Commissioners must have been in some way confused, 
and that this Case is, as I have ventured to say already, a non 
sequitur; the premises do not justify the conclusion. It may be 
said that there is no real evidence either way, but my answer to that 
I think would be this, that there is no evidence to support the 
conclusion at which the Commissioners have arrived, but there is 
some evidence sufficient to support the opposite conclusion.’’ Per 
Vaisey, J. 


QUANTITY REBATES RECEIVED BY DIRECTOR OF 
COMPANY BASED ON COMPANY’S PURCHASES 


Three manufacturers entered into an arrangement whereby 
they agreed to pay certain rebates based on the quantity of goods 
bought from them by the taxpayer company and other dealers. 
The rebates, based on the taxpayer company’s purchases, and which 
were in addition to ordinary trade and cash discounts, were paid 
in cash or cheque to Y, the managing director of the company. 
The sums so received were not paid over to the taxpayer company. 
The Commissioner assessed the taxpayer company in respect of 
these sums. Y, in evidence, said that he received these sums by way 
of gift and that they were divided equally between him and Z, 
the other controlling shareholder of the company. On behalf of the 
Commissioner, the three manufacturers denied in evidence that 
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these sums were gifts to Y, and stated that they were paid to him 
as the representative of the company. Held, inter alia, that the 
rebates formed part of the assessable income of the taxpayer com- 
pany, as they were paid by the three manufacturers to the company 
pursuant to an arrangement made by each of them with Y in his 
capacity as managing director of the company (C.T.B.R. Ref. No. 
M.42-46/1949). 


APPLICATION OF INCOME 
Profit arising from sale of publications 
handed over to a charity 


The taxpayer, a publishing company, produced and sold certain 
publications which yielded a considerable profit. Under promise, 
the profits were handed over to a charity. It was common know- 
ledge among purchasers of the publications and advertisers that the 
profits would be paid to the charity. The taxpayer claimed that the 
venture of bringing out the publications was undertaken by it on 
the terms that it was acting as agents for the charity under a special 
bargain that if that venture resulted in a profit, the charity should 
receive the profit, while, if there was a loss, the taxpayer would 
bear it. Held, the taxpayer was liable to income tax on the profits 
so derived (Hutchinson & Co. (Publishers) Ltd. v. Turner, 20 July 
1950). “I am wholly unable to find any agreement here, whether 
of agency or otherwise, and I am equally unable to spell out of 
what was done or said any trust. At no time, so far as I can see, 
could the Corporation have taken any proceedings either against 
Hutchinsons or against Mr. Hutchinson to enforce any claim to the 
money. They were, of course, morally quite certain of getting it. 
The benevolent intentions of Hutchinsons, and of Mr. Hutchinson 
in particular, and the wide publicity which had been given to those 
intentions served to create the very maximum of confidence and to 
afford ample security to the Corporation that effect would be given 
to them. But a promise, however solemnly given and however 
certain it may be that it will not (because it cannot in decency) be 
broken, remains a promise and nothing else. That is the view which 
the Commissioners have taken, and I can see no reason to differ 
from it’’, per Vaisey, J. 

In the above case, the taxpayer made an alternative claim 
which was rejected by Vaisey, J., in the following terms: “The pay- 
ment of the £31,469 to the charity is alleged to have been a necessary 
outgoing of Hutchinson’s business, because, had it not been made, 
Hutchinsons would, or at least might, have been so ruined in reputa- 
tion as to affect to a serious degree their financial position and 
standing. This is, to my mind, a plausible plea, but I have come to 
the conclusion that it is open to the same kind of objection as the 
other. Take the case of a successful tradesman in a country town, 
who has a relative living in poverty near him whom, as his customers 
and neighbours all know, he has promised to maintain with an 
annual payment. If such a man were to withhold that payment, 
it is all too likely that he would lose his custom as well as his reputa- 
tion. But could the payment_for that reason be held to be a proper 
outgoing of and deduction from the profits of his business? I think 
not. The analogy of that imaginary case to the present case seems 
to me to be close. On this ground*also, the appeal as to the £31,469 
must fail.” 
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SUM PAID BY TAXPAYER TO RELATIVE 
AFTER CESSATION OF EMPLOYMENT 


In his return for the relevant year, the taxpayer claimed a 
deduction of £65 as representing wages paid to his father. In fact, 
the father had prior to the commencement of the year of income 
ceased to be employed in the taxpayer’s business. Held, claim for 
deduction disallowed (C.T.B.R. Ref. M.54/1949). After disallowing 
the claim under s. 51 and s. 65, the Board of Review pointed out 
that the payment was not made ‘‘bona fide in consideration of the 
past services” of the father in the taxpayer’s business within the 
meaning of s. 78 (1)(c). “The arrangement made represented, in 
our opinion, a contribution by a son towards the support of his 
invalid father and not at all a payment by an employer to a former 
employee in consideration of the past services of an employee.” 


ONUS ON TAXPAYER OF ESTABLISHING EXISTENCE OF 
AND EXTENT OF PARTNERSHIP LOSS 


During the relevant year, the taxpayer, A, carried on business 
as a frock manufacturer. In her return for that year she claimed 
a deduction of £218, representing what purported to be her share 
of a loss arising from a partnership said to have existed between 
herself and her husband, B, in the business of a book-maker. Held, 
that the sum of £218 was not deductible (C.T.B.R. Ref. M.1/1950). 
“In this case, the alleged partnership did not furnish a return of 
its income for the year, no books of account or other records of the 
alleged partnership were produced, and the taxpayer was unable 
to furnish any information whatever to enable the Board to deter- 
mine either its assessable income or the allowable deductions to 
which it was entitled under the terms of the Act. It is, therefore, 
impossible to determine whether the allowable deductions exceeded 
the assessable income, thus giving rise to a ‘partnership loss’ as 
defined. It follows that the taxpayer has not been able to demon- 
strate that the amount of £218 claimed by her as a deduction, or any 
other amount, represents her interest in a partnership loss, allow- 
able to her as a deduction under s. 92 (1) of the Act.” 


RACING AND BETTING WINNINGS 


The taxpayer, a farmer, won substantial sums from racehorse 
betting during some six weeks of each year whilst visiting race tracks 
during a period when work on the farm was quiet. He had a small 
interest in the earnings of a few racehorses on account of the fact 
that he pastured the horses for their owner. Held, the winnings did 
not constitute assessable income (Walker v. Minister of Nat. Rev. 
(1950), 2 Can. Tax A.B.C. 159). 
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